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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the years at
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i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned for 2004 a deficiency in petitioner’s
Federal incone tax of $5,326 and an accuracy-related penalty
under section 6662 of $1,065.20. Respondent determ ned for 2005
a deficiency in petitioner’s Federal inconme tax of $7,101.75 and
an accuracy-rel ated penalty under section 6662 of $1,420. 35.

Petitioner concedes that although her Form 1040A, U.S.
| ndi vi dual 1 nconme Tax Return, for 2004 and her Form 1040, U.S.
| ndi vi dual I nconme Tax Return, for 2005 reflected her filing
status as “Single”, petitioner’s proper filing status for both
years is “Married filing separately”. The issues remaining for
deci sion! are whether petitioner: (a) Had unreported i ncone from
eBay? sales in 2004 and 2005; (b) is entitled to deduct purchases
and cl ai m expenses in connection with her eBay sales activity in
excess of anmounts respondent allowed; and (c) is liable for
accuracy-rel ated penalties for 2004 and 2005 under section

6662(a) .

Adj ustnments to petitioner’s item zed deductions, student
| oan interest deductions, self-enploynent tax deductions, and
sel f-enpl oynent taxes are conputational and wll be resol ved
consistent with the Court’s decision. See secs. 67(a), 221(b),
164(f), 1401.

2Petitioner described eBay as an online auction site where
buyers and sellers can cone together.
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Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the exhibits received in evidence
are incorporated herein by reference. Petitioner resided in
California when the petition was fil ed.

Petitioner was married to Roberto R Nadres in March of 2004
and remained married to himthroughout 2004 and 2005. Petitioner
has been enpl oyed by the Internal Revenue Service (IRS) since
2001. During the years at issue and at the tine of trial
petitioner was enpl oyed as a revenue officer.

Because of an allegation that petitioner was selling itens
on eBay wi thout reporting inconme fromthe sales, petitioner
becane the subject of a crimnal investigation during 2006. As
the crimnal investigators were unable to establish with
sufficient proof for crimnal prosecution petitioner’s cost of
goods for the itens sold on eBay, the crimnal case was cl osed.
Petitioner’'s case was then referred for civil consideration.

| . Exanmi nati on of the Returns

Respondent performed an enpl oyee exam nation of petitioner’s
Federal inconme tax returns for 2004 and 2005 in the person of Tax
Conpl i ance O ficer Panmela Brooks (TCO Brooks). For the years
under exam nation, petitioner earned wages from her position as a
revenue officer with the I'RS, and those wages were reported on

her returns.
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Petitioner has used eBay since 2000. Between 2000 and 2005
petitioner was involved in over 7,000 eBay transactions. During
all or part of the tax years at issue petitioner sold itens under
several eBay user |Ds, including, “anbassgwf”, “andreafo”,
“asknel2go”, and “Bl ackTheRi pper”3.  Petitioner reported no
i ncome or expenses from her eBay transactions on her Federal
incone tax returns for the years at issue.

In an effort to verify petitioner’s inconme for both years
TCO Brooks perfornmed a bank deposits anal ysis (BDA) using bank
records she had obtai ned through sunmopnses* i ssued to Washi ngton
Mut ual Bank, brokerage account records with ShareBuil der
Securities Corporation, and sonme PayPal ® records. The BDA
i ndi cated that petitioner had unreported gross receipts for both
years. Using the bank deposits nmethod, TCO Brooks determ ned
that petitioner had unreported incone of $15, 320.67 in 2004 and
$21,062 in 2005. Petitioner requested that her case be forwarded

to the Appeals Ofice.

3According to petitioner this screen nane was used after
2004.

‘See sec. 7602. The Secretary is authorized to summon
persons to produce books, papers, or other data that may be
relevant to the determ nation of the accuracy of a tax return of
a taxpayer.

PayPal is an Internet business wholly owned by eBay, Inc.
Petitioner described PayPal as an online “escrow conpany.” A
seller can be assured that if he sends an article to a buyer, the
buyer has deposited noney in the account that will be sent to the
sell er upon receipt of the article by the buyer.
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Both years at issue were forwarded to the Appeals Ofice.
After reviewing the files in petitioner’s case, the Appeals
O fice prepared its own version of a BDA and issued the statutory
notice of deficiency determning unreported i ncone of $14, 163.01
for 2004 and $18, 595.25 for 2005.

1. Preparation for Trial

Petitioner’s case was subsequently assigned to respondent’s
counsel for trial preparation. Respondent’s counsel enlisted the
assi stance of Crystal Young, a special enforcenent program
revenue agent (RA). The RA reviewed the admnistrative file and
the previous BDA as well as the returns for both years. There
were sonme eBay and PayPal records in the file but they were
i nconpl ete, consisting of records of about 50 sales, show ng
primarily sales that had been refunded or reversed.

A. | nformal Di scovery

Petitioner hired an attorney who represented her during a
settl ement conference. Her counsel advised her to prepare a |list
of expenses and to provide what docunents she m ght have to
verify her list. Petitioner provided her attorney with sone
| edgers, worksheets, and a “certain anount of docunents to back
those up.” At the neeting, attended by respondent’s counsel and
the RA, petitioner’s attorney presented petitioner’s sumary of
expenses and ot her docunents. Respondent had not yet obtained

any records from eBay/ PayPal. Petitioner’s counsel provided an
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expl anation of sone itens that petitioner thought were nontaxabl e
deposits but did not provide any docunents to support those
contenti ons.

Because petitioner did not maintain any records of her
purchases and sales of itens on eBay, respondent subpoenaed
records pertaining to petitioner fromeBay/PayPal. The conpany
conplied with respondent’s subpoena by produci ng vol um nous
“duplicates of reports and records naintai ned by eBay/ PayPal”
pertaining to petitioner under the names “Andrea Fabi ana
Oellana”, “Andrea Orellana Nadres” and “Andrea Nadres”. The
records were for 2004 and 2005 under the eBay user |Ds
“anbassgwf”, “andreafo”, and “asknmel2go”.®

The RA's exam nation of the PayPal records resulted in a
determ nation that petitioner had approximtely 1,200 eBay sal es
in 2004 and 600 in 2005. The RA used the PayPal records supplied
by eBay/ PayPal for her anal ysis because the conpany keeps PayPal
records for a longer period of tinme than eBay records.

B. Trial Cal endar

After the case was called at the trial cal endar,
respondent’ s counsel and the RA net with petitioner for the first
time. A paralegal for respondent was al so present. As a result

of discussing whether certain itens were taxable or nontaxabl e,

No records were provided for petitioner under the user nane
“Bl ackTheRi pper”.
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the RA determ ned that there were additional nontaxable itens
t hat shoul d be subtracted fromthe unexpl ai ned deposits of the
BDA. During the neeting petitioner provided sone additional
docunent s, including sone copies of cancel ed checks. Petitioner
al so presented a “summary” of itens that she said were expenses
for 2005. The RA attenpted to eval uate whet her the checks and
ot her docunents were evidence of business expenses, but w thout
petitioner’s assistance (at sonme point petitioner left the
meeting) the RA was unable to make a determ nation that they were
val i d busi ness expenses.

After a review using the records and other information at
her di sposal, including the eBay/PayPal records produced in
response to the subpoena, the RA prepared yet another BDA, which
changed the incone conputation for both years. She |lowered the
unexpl ai ned deposits of the BDA in both years by subtracting sone
deposits. The BDA' s unexpl ai ned deposits were reduced where the
records of the PayPal account showed funds that were transferred
from PayPal to petitioner’s bank accounts. The RA's analysis of
t he eBay/ PayPal records resulted in a decrease of the BDA i ncone
but enabl ed her to determ ne specific itenms of unreported gross
recei pts as shown by the individual itens of sales proceeds
deposited into petitioner’s PayPal account. For 2004 the RA
determ ned that there were unidentified bank deposits of

$8, 402. 48 and unreported adjusted gross recei pts from eBay/ PayPal
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of $22,260.65 for a total of $30,663.13 of unreported incone.’
For 2005 the RA determ ned that there were unidentified bank
deposits of $1,711.01 and adjusted gross receipts from
eBay/ PayPal of $9,468.28 for a total of $11,179.29 of unreported
i ncone.

Di scussi on

Section 6214(a) provides that this Court shall have
jurisdiction to redeterm ne the correct anmount of the deficiency
even if the anmount so redetermned is greater than the anount
determ ned by the Comm ssioner in the notice of deficiency if the
Comm ssi oner asserts a claimat or before the hearing or
rehearing. Consistent with the general nandate of section
6214(a), this Court generally will only exercise its jurisdiction

over an increased deficiency where the matter is properly

pl eaded. See Estate of Petschek v. Comm ssioner, 81 T.C. 260,

271-272 (1983), affd. 738 F.2d 67 (2d Cir. 1984); Markwardt v.

Commi ssioner, 64 T.C. 989, 997 (1975). Rule 41(b)(1), however,

provi des that when an issue not raised in the pleadings is tried
with the express or inplied consent of the parties, that issue is
treated in all respects as if it had been raised in the

pl eadi ngs. Thus, where the Comm ssioner raises an issue that

could result in an increased deficiency without formally anending

"There was no reduction in gross receipts to account for
petitioner’s basis, if any, because there was no evidence wth
which to tie petitioner’s purchases to her sales.
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his pleading and that issue is tried with the taxpayer’s express
or inplied consent, the requirement in section 6214(a) that the
Comm ssioner make a claimfor the increased deficiency is

satisfied. See Wods v. Conm ssioner, 91 T.C 88, 93 (1988).

At trial respondent asserted a claimfor an anount greater
than that stated in the notice of deficiency for 2004. The
proposed increase is due to respondent’s use of subpoenaed
eBay/ PayPal records in a hybrid nethod of conputing unreported
income. Use of the eBay/PayPal records resulted in a decrease in
t he deficiency respondent sought for 2005. Petitioner argued
that she had attenpted to obtain records of her sales from eBay
but was unaware that she coul d have subpoenaed them
Petitioner’s objection to respondent’s use of the PayPal records
was that the records did not include all of her eBay
transactions. Under the foregoing circunstances, we do not
believe petitioner was either surprised or disadvantaged by
respondent’s claimthat petitioner is liable for an increased
deficiency for 2004. Thus, the Court concludes that respondent
has asserted a claimfor an increased deficiency as required by
section 6214(a).

Taxpayers generally bear the burden of proving that the
Comm ssioner’s determ nations are incorrect. Rule 142(a); Wlch

v. Helvering, 290 U S 111, 115 (1933). However, the

Comm ssi oner bears the burden of proof in respect of any new
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matter or increases in deficiency. Rule 142(a); Powerstein v.

Comm ssioner, 99 T.C. 466, 473 n.4 (1992). The resolution of the

remai ni ng i ssues does not depend on which party has the burden of
proof. The Court resolves those issues on the preponderance of
the evidence in the record; therefore section 7491 does not
apply.

| . Reconstructi on of Gross | ncone

Section 6001 requires a taxpayer to maintain sufficient
records to allow for the determ nation of the taxpayer’s correct

tax liability. Petzoldt v. Conm ssioner, 92 T.C. 661, 686

(1989). If a taxpayer fails to maintain or does not produce
adequat e books and records, the Conm ssioner is authorized to

reconstruct the taxpayer’s incone.® Sec. 446(b); Petzoldt v.

Commi ssi oner, supra at 686-687. Indirect methods may be used for

this purpose. Holland v. United States, 348 U S. 121 (1954).

The Conm ssioner’s reconstruction need only be reasonable in the
light of all the surrounding facts and circunstances. Petzol dt

v. Conm ssioner, supra at 687; G ddio v. Connissioner, 54 T.C

1530, 1533 (1970).

A. Bank Deposits

Petitioner argues that she did not consider herself to be in

“busi ness” and therefore did not think she was required to

8There is no dispute that petitioner received gross receipts
fromeBay sales. See Lawson v. Conmmi ssioner, T.C Meno. 2009-147
n. 3.
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mai ntain records to account for the gross receipts from her
online sales. The Court therefore finds that it was reasonable
for respondent to use an indirect nmethod, the bank deposits
method, to aid in reconstructing petitioner’s inconme for 2004 and
2005.

Bank deposits constitute prima facie evidence of incone.

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986). The bank

deposits nmethod of determ ning i ncone assunes that all the noney
deposited into a taxpayer’s bank accounts during a specific

period constitutes gross incone. Price v. United States, 335

F.2d 671, 677 (5th Cr. 1964). The Comm ssioner, however, nust
take into account any nontaxabl e source or deducti bl e expense of
which it has know edge. 1d. The nethod enpl oyed i s not

invalidated even if the cal cul ati ons of the Conm ssioner are not

conpletely correct. DilLeo v. Comm ssioner, 96 T.C. 858, 868
(1991), affd. 959 F.2d 16 (2d Gir. 1992).

As part of her BDA for each year at issue, the RA created
summari es of nontaxabl e deposits as identified by petitioner and
al | oned by respondent and nontaxabl e deposits as identified by
petitioner and not allowed by respondent. Anong the itens not
al | oned by respondent were certain checks witten to petitioner
by her father, Victorino O Oellana, and deposited into
petitioner’s account. Petitioner produced a copy of a cancel ed

check fromher father in the anmount of $4,200, which petitioner
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cl ai mred was a weddi ng present, and copies of a series of six
smal | checks totaling $202. 15 that petitioner represented to be
paynments to her for tel ephone service she shared with her father
and br ot her. Petitioner’'s father was called as a wtness and
credibly testified® that the $4,200 check witten to petitioner
in March 2004 was a wedding gift and that the smaller checks
represent his share of a bill for tel ephone service he shared
with his son and his daughter, petitioner. The Court therefore
finds that the check for $4,200 and the six checks totaling
$202. 15 deposited in 2004 represent nontaxabl e deposits that
reduce the unexpl ai ned bank deposits of petitioner for that year.

Petitioner introduced at trial a document (chart) that
purports to be a summary of “Bank Statenent Deposits/Expenses”
for 2004 and 2005. The summary does not identify the bank
account to which the listed deposits were made, includes no
recei pts or other docunentation for the |isted expenses,
“purchases”, and sal es, and provides no explanation as to how the
“nont axabl e” anobunts were conputed. Petitioner explained that
the docunents she used to prepare the chart were | ost after they
were presented to respondent at the settlenent conference.

The Court finds that petitioner, other than with respect to

the previously discussed checks witten by her father, has not

°The Court notes that petitioner’s father, having observed
petitioner’s internet activity, described eBay as “a business
that you do of purchases and sales on the conputer.”
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shown sufficient evidence fromwhich the Court can deterni ne that
respondent’s bank deposits anal yses are in error.

B. Specific Iltens of | ncone

In addition to unexpl ai ned deposits to her bank accounts,
respondent has determ ned from eBay/ PayPal records that
petitioner had substantial gross receipts fromsales of itens on
the Internet. Respondent was able to identify and elimnate from
petitioner’s bank deposits transfers of funds from her Pay/ Pal
account to her bank accounts.

1. Petitioner’s Argunents

Wth respect to respondent’s determ nations petitioner nmakes
the foll owi ng observations: (1) The determ nations are
i naccurate because the records respondent obtained are inconplete
in that the PayPal paynent records do not reflect all of her eBay
sales; (2) how can the “investigator”, TCO Brooks, and the RA
come up with different anmounts “l ooking at the sanme exact
docunent, how can that be?”; (3) because she did not believe she
was conducting a business she kept neither receipts nor records
of her eBay sales activity; and (4) respondent has not properly
al l oned the deductions to which she is entitled.

A. PayPal Records | nconpl ete

Wth respect to petitioner’s first observation, it is not
apparent to the Court how records of additional eBay sales, paid

for by nmethods other than through PayPal, would hel p petitioner’s
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case in view of respondent’s allegations of unreported eBay
income. Petitioner did state that additional eBay records “m ght
reflect the many, many auctions that were never sold.”
Petitioner, however, later testified that soneti nes when she
could not sell itenms or could not sell themfor the price she
want ed, she woul d have “real garage sal es” that coworkers and
managers woul d attend.

B. Differing Bank Deposits Anal yses

The second observation of petitioner can be easily
expl ai ned. The *“investigator”, TCO Brooks, and the RA, despite
petitioner’s inpression, were not |ooking at the “sanme exact
docunent.” The crimnal investigators would have prepared a case
in which the bank deposits nmethod of proof was supported by
evi dence sufficient to establish a crimnal violation beyond a
reasonabl e doubt. Internal Revenue Manual pt. 38.3.1.3,
Prosecution Standards (Aug. 11, 2004). Under this standard, any
anbi guity about a deposit, transfer, or other item would be
resolved in petitioner’s favor. No such standard is required for
civil examnations or for litigation in this Court, where
taxpayers ordinarily bear the burden of proof by a preponderance

of the evidence. See Rule 142(a); Welch v. Helvering, supra at

115.
At each step of the adm nistrative process in petitioner’s

case, new i nfornmati on becane avail able. The TCO did not have
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conpl ete eBay/ PayPal information when she prepared her BDA. The
Appeal s officer received additional information that she used in
preparing her BDA. The RA, who assisted respondent’s counsel in
trial preparation, obtained under subpoena extensive records from
eBay/ PayPal for use in her BDA and specific itens conputation.

The application of new information would naturally result in a

di fferent bank deposits cal cul ation.

C. Petitioner Not in “Business”

As to her third observation, petitioner’s subjective belief
t hat she was not engaged in a “business” does not relieve her of
the responsibility to report gains fromproperty sales. See sec.
61(a)(3); sec. 1.61-6, Inconme Tax Regs. In order to determ ne
whet her she had gains from property sales, petitioner would have
had to keep track of her cost or other basis in the property sold
and the anount realized upon sale. Secs. 1001, 1012, 1014, 1015.

Petitioner argues that she was just taking things in her
home and her garage and selling themonline; she characterized it
as an “on-line garage sale”. Petitioner explained that she |iked
to shop for and buy designer clothes, sonme of which “were sitting
in her closet”. She testified that while the clothes were “used
nost of them sone are new,” so she “would put them on eBay”.
She might sell a $350 pair of shoes for $50 but that was better
than having themsitting in her closet “wasting space”, she

testified.
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Petitioner testified that she did not understand why
respondent so persistently asked for proof of her costs and
expenses. She testified that she purchased personal itens and
never kept a receipt. “That would be ridicul ous, unheard of.

Unl ess there was sone really bizarre reason why | kept a receipt,
there were no receipts”, according to petitioner. To address
respondent’s claimthat she was operating a business, petitioner

said she put together two charts, based on her bank statenents

and PayPal records, showi ng her “business” expenses. “I didn't
have receipts. | sold wedding gifts.” *“l1 had gift cards.
said well, | didn't pay anything of [sic] these gift cards from

my wedding, so | guess | just take all of that as a | oss. They
said no. The basis is the gift card.”

On the other hand, petitioner admtted that she
“occasionally” purchased itens for sale in the ordinary course of
her eBay sales activity that would still “have tags on theni.
When she was rem nded that nost of the itens she sold were
“advertised” as new, petitioner responded: “I always advertise
as new only because you can get a better price for that.” And
she added, “So basically when you’' re asking these questions about
why things are new, | docunent themas newif it appears new. |Is
that wong?” Petitioner explained that she sold clothing and
shoes of various sizes because she contracted plantar fasciitis

and was unabl e to keep up her exercise routine. Lack of exercise
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caused her dress size to increase, according to petitioner, and
t he use of orthotics caused her shoe size to increase.

[, Petitioner's Bases in |Iltens and Expenses

Petitioner’s docunentary evidence consisted of a
di sorgani zed hodgepodge of eBay records for one screen nanme; sone
PayPal records of purchases for 2004 and 2005, sone of which
cannot be identified as connected with petitioner; conputer
printouts of what purport to be PayPal paynents to various
payees; PayPal records of refunds and reversals, nost of which
cannot be identified as connected with petitioner; various
checks, summaries, and statenments w thout expl anatory
information; and records of apparent PayPal sal es, npbst of which
cannot be identified as connected with petitioner.

Petitioner maintained a PayPal debit card account throughout
the entire year 2004 and until January 5, 2005. Included in the
docunent s produced by eBay/ PayPal under subpoena was a PayPal
debit card log for the period Decenber 1, 2003, through January
5, 2005, and a PayPal debit card log for January 5, 2005. The RA
anal yzed the PayPal expenditure records for 2004 and 2005,

i ncl udi ng the eBay/ PayPal paynment records and the PayPal debit
card logs, and separated the itens into categories. For each
year, the first page of the analysis is a sumary of

expenditures. The second page attenpts to identify and
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categori ze the expenditures as “Business”, “USPS’, “Potentially
Busi ness/ Personal ” and “Li kely Personal”

Itens such as eBay fees or bubble wap were placed in the
Busi ness category and all owed as busi ness expenses. The USPS
itens are post office expenditures that could not be matched with
the sale of any specific item The USPS expenditure could be a
busi ness or personal expense. The itens in the Potentially
Busi ness/ Personal category contain itens simlar to those that
petitioner sold, like clothes and cosnetics. There were,
however, too many individual sales and purchases to attenpt to
tie themtogether wthout petitioner’s help. The RA did attenpt
to tie itens together where there were “a |l ot of the sanme brand
or simlar itens that | could see”, but she was unsuccessful.
The Likely Personal category contains itens that appear wholly
personal, |ike expenditures for Bl ockbuster videos, restaurants,
and newspapers.

The RA testified that whatever expense itens petitioner
supplied to her were taken into consideration in the revised tax
nunbers. Petitioner asked the RA why she didn't take into
consideration the “expense” of a digital canera. The RA stated
that she did not see a receipt for one. Petitioner asked if she
saw evi dence of the purchase in the eBay records. The RA denied
identifying such an itemin the eBay records. Petitioner asked

the RA why she did not allow the postage and shi ppi ng anounts
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that petitioner listed on summary of expenses she presented to RA
and respondent’s counsel. The RA testified that she did not see
docunents totaling those anounts.

Where a taxpayer has established that he has incurred an
expense, failure to prove the exact anount of the otherw se
deductible itemmay not always be fatal. GCenerally, unless
precl uded by section 274, we may estinmate the anmount of such an
expense and allow the deduction to that extent. See Finley v.

Conmm ssi oner, 255 F.2d 128, 133 (10th Cr. 1958), affg. 27 T.C

413 (1956); Cohan v. Comm ssioner, 39 F.2d 540, 543-544 (2d Cr

1930). In order for the Court to estimate the anount of an
expense, however, we nust have sone basis upon which an estimate

may be made. Vanicek v. Conmi ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, an allowance woul d anobunt to

ungui ded | argesse. WIllianms v. United States, 245 F.2d 559, 560

(5th Cr. 1957). Petitioner has not produced any coherent

evi dence from which the Court can determ ne the bases for the
hundreds of itens she sold in 2004 and 2005 or the expenses she
may have paid in the pursuit of her eBay sales activity beyond
t hose respondent already all owed.

V. Accuracy-Rel ated Penalties

Section 7491(c) inposes on the Conmm ssioner the burden of
production in any court proceeding with respect to the liability

of any individual for penalties and additions to tax. Hi gbee v.
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Comm ssioner, 116 T.C 438, 446 (2001); Trowbridge V.

Conmi ssioner, T.C. Menp. 2003-164. In order to nmeet the burden

of production under section 7491(c), the Comm ssioner need only
make a prima facie case that inposition of the penalty or

addition to tax is appropriate. Hi gbee v. Conm ssioner, supra at

446.

Respondent determ ned that for both 2004 and 2005 petitioner
underpaid a portion of her incone taxes due to negligence or
intentional disregard of rules and regulations. Section 6662(a)
and (b) (1) inposes a penalty equal to 20 percent of the portion
of the underpaynent attributable to negligence or disregard of
rules or regul ations.

Negligence is defined as any failure to make a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code, and the term “di sregard” includes any carel ess, reckless,
or intentional disregard. See sec. 6662(c). Negligence also
i ncludes any failure by the taxpayer to keep adequate books and
records or to substantiate itens properly. Sec. 1.6662-3(b)(1),
| ncome Tax Regs.

The accuracy-rel ated penalties wll apply unless petitioner
denonstrates that there was reasonabl e cause for the underpaynent
and that she acted in good faith with respect to the
under paynment. See sec. 6664(c). Section 1.6664-4(b)(1), Inconme

Tax Regs., specifically provides: “CG rcunstances that may
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i ndi cat e reasonabl e cause and good faith include an honest

m sunder st andi ng of fact or law that is reasonable in |ight of

* * * the experience, know edge, and education of the taxpayer.”
Petitioner’s attitude toward the preparation of her tax

returns appeared to be cavalier. During his exam nation of

petitioner, respondent’s counsel asked her if she noticed that

line 21 of her inconme tax returns provides for reporting “other

i ncone” and refers the taxpayer to page 29 of the instruction

booklet. Petitioner testified that she “had prepared 1040s since

she was 16" and that she would “never | ook at the instructions.”
Petitioner is a revenue officer wwth the IRS. Wth this

background, she has a wi der range of know edge of tax matters than

do nmenbers of the general public. See Kendrix v. Conm ssioner,

T.C. Meno. 2006-9. Petitioner is, or certainly should be,
famliar wth the recordkeepi ng requirenents of section 6001, and
she had access to a wide range of tax resources relating to the
reporting of income and deductions. The Court m ght not expect
for a taxpayer to keep records for a few small itens sold on eBay.
In view, however, of the |arge nunber of transactions in 2004 and
2005 in which petitioner engaged, she should have realized that
her activity m ght be subject to question. Accordingly,

respondent’s determnation i s sustained.
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We have considered the other argunents of the parties, and
they are either without nerit or not necessary in view of our
resolution of the issues in this case.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




